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Issue 2

COURT REPORTS

the easement, the district court's narrow interpretation of the scope of
the easement makes the conclusion wrong. Consequently, just as the
court expanded the scope of the easement, the court also expanded
the public's incidental right to touch privately owned riverbeds. The
Court applied the same principle as the district court in acknowledging
that the public has a right to touch privately owned river beds below
state waters to the extent that the touching is incidental to the public's
easement. Accordingly, lawful touching of the river bed must encompass all incidental touching occurring during the engagement of any
lawful activity utilizing the water, including fishing, hunting, and
swimming. Since the lawful activities of fishing, hunting, and swimming require the physical touching of one's feet to the river bed, walking and wading upon privately owned river beds is a reasonable touching, as is the touching of paddles or a raft bottom to the river bed. The
Court then determined that the public's right to walk or wade upon a
privately owned river bed incidental to enjoyment of the easement
does not cause unnecessary injury to the owners of the river beds, and
is thus, lawful.
The Supreme Court of Utah reversed the ruling of the district
court and held that the public's easement to state waters grants the
public the right to touch privately owned river beds, to the extent that
the touching is incidental to the enjoyment of the public's easement in
state waters. The incidental touching must be reasonable to the lawful
activities that the easement protects, which includes activities such as
fishing, hunting, and swimming. Further, the incidental touching
must not cause unnecessary injury to the owners of the riverbeds.
Oystal Lay
WASHINGTON
City of Union Gap v. Wash. State Dep't of Ecology, 195 P.3d 580
(Wash. Ct. App. 2008) (holding that in order to claim either the "determined future development" or "municipal water supply" exception
to the five year non-use statute, the owner, and not a third party, must
show it took concrete measures towards fulfilling a plan to use the water within the statutory time frame).
Ahtanum Ridge Business Park, LLC ("Ahtanum") purchased real
property, including water rights the previous owner had not utilized
since 1995, in Union Gap, Washington in 1999. Ahtanum made an
oral agreement, without any specification, to sell the water rights to the
city of Union Gap ("Union Gap") in 1999. Union Gap applied to the
Yakima County Water Conservancy Board ("Conservancy Board") for
transfer of the water rights in 2001. The Conservancy Board approved
the transfer in 2004 and, in compliance with Washington statute, submitted the decision to the Department of Ecology ("Ecology") for approval. Ecology reversed the decision, finding that under Washington
statute, because no owner used the water rights for five years, and there
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was no showing of an exception to this statute, Ahtanum relinquished
its water rights to the state. The Washington Pollution Control Hearings Board granted summary judgment to Ecology and the Yakima
County Superior Court affirmed that ruling. Ahtanum and Union Gap
appealed to the Washington Court of Appeals, asserting that the water
rights were exempt from the five-year nonuse rule under two exceptions.
The applicable Washington statute states that a water rights holder
voluntarily relinquishes that claim for failure to use the water for five
years without sufficient cause. Ahtanum did not dispute failure to use
the water for five years, but instead relied on two of the sufficient cause
exceptions: the owner claimed the rights for a "determined future development" and the owner claimed them "for municipal water supply
purposes." The court reviewed each exception in turn, noting that
when drafting these provisions, the legislature clearly sought to promote beneficial water use; therefore, the court would narrowly construe any exception.
The first exception, applicable if the holder claims the water rights
for development within fifteen years, applies only if the holder makes a
"determined" plan before five years of nonuse passes. Whether a
holder has met this exception requires objective evidence showing the
planned development, including application for the necessary permits
and actual development, consistent with the plan. The water rights
holder must be the one to take these affirmative steps, not an anticipated purchaser. The court held that Ahtanum's intention to sell the
rights to Union Gap was not sufficient to meet this exception, and because Union Gap, not Ahtanum, filed for the transfer, Ahtanum did
not take any of the requisite affirmative steps to reserve its water rights.
A water rights holder can also assert an exception to the five-year
rule if it designated the rights for municipal water supply purposes
within five years of the water's last use. The burden is on the holder to
show that it asserted this right, and only the holder is entitled to the
exception. Although Union Gap intended the water for municipal
purposes, Ahtanum never transferred its rights to Union Gap. The
court held that Union Gap could not assert this exception because it
was not the owner, and Ahtanum did not intend to use the water for
municipal purposes. It also found that Union Gap did not file for the
transfer until 2001, more than five years after the last use of the water
in 1995.
The court held that Ahtanum failed to show any exception to the
statutory rule that a water rights holder relinquishes those rights if it
fails to use them for five years; therefore, the court affirmed the summary judgment in favor of Ecology.
Julie Andress

